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The courts manifest a growing liberality in enforcing agreements 
to arbitrate although the terms necessarily result in a partial ouster 
of the jurisdiction of the court. Scott v. Avery (1856) 5 H. L. C. 811; 
Delaware & Hudson Canal Go. v. Pennsylvania Coal Co. (1872) 50 
N. T. 250; see (1904) 4 Columbia Law Rev. 600; see TS. Y., Laws 1920, 
c. 275 § 2; contra, Hartford Fire Ins. Co. v. Hon (1902) 66 Neb. 555, 
92 3ST. W. 746. Following this tendency and swayed by the practical 
consideration that the sustention of the "conclusive evidence" clause 
would reduce guaranly insurance premiums, a clause such^ as in the 
present case has been upheld. Guaranty Go-, of North America v. Pitts 
(1901) 78 Miss. 837, 30 So. 758; American Bonding Go. etc. v. Alcatraz 
Const. Co. (1913) 202 Fed. 483; Illinois Surety Co. v. McGuire (1914) 
157 Wis. 49, 145 N. W. 768; United States Fidelity etc. Co. v. Baker 
(1918) 136 Ark. 227, 206 S. W. 314. The sounder view, however, 
stresses the distinction between arbitration and "conclusive evidence" 
cases; for whereas arbitration secures impartial umpires to supersede 
the courts, the operation of the "conclusive evidence" clause results 
in the injustice that one party is made sole judge of his own cause. 
Fidelity & Casualty Co. of N. Y. v. Grays (1899) 76 Minn. 450, 79 
N". W. 531; Fidelity Deposit Go. of Md. v. Nordmarhen (1915) 32 N. D. 
19, 155 N. W. 669; Guaranty Go. of North America v. Charles (1912) 
92 S. C. 282, 75 S. E. 387; see Fidelity & Casualty Go. of N. 7. v. 
Eickhoff (1895) 63 Minn. 170, 178, 65 1ST. W. 351. "Whenever possible 
courts seek to avoid such a result. White v. Middlesex (1883) 135 
Mass. 216; cf. London Tramway Go. v. Bailey (1877) L. E. 3 Q. B. D. 
217. Furthermore in cases like the instant case the principal is hardly 
in a position to demur to the terms of the contract suhmitted by a 
large surety corporation. Therefore the courts which do not follow 
the rule of the principal case, although perhaps in derogation of the 
express agreement of the parties, more adequately protect the rights of 
the individual against the corporation. Nor does the insertion or omis- 
sion of the clause "provided the payment was made in good faith" seem 
to offer any sound basis for distinction from our conclusion, in as much 
as in any case the courts would intercede in case of fraud. 

Criminal Law — Brokers — Hypothecation op Customers' Securities. — 
The defendant's brokerage firm, after subscribing through a bank for 
Liberty bonds for its customers and itself, borrowed from the bank the 
money with which to pay for the bonds, instructing it to hold the 
bonds, when issued, as security. Later, after the bonds had been issued, 
and the customers had paid for them, the defendant's firm executed a 
renewal note, the same bonds remaining as security. Held, the execu- 
tion of the renewal note constituted hypothecation of the customers' 
securities in violation of F. T. Penal Law § 956, even though the 
defendant never had actual possession of the bonds. People v. Atwater 
(N. T. 1920) 128 N". E. 196. 

To commit the statutory crime of hypothecation of customer's 
securities the defendant must have had possession of the bonds. N. Y. 
Penal Law § 956. The court, in the instant case, considered that he 
obtained momentary constructive possession of the bonds when he 
executed the renewal note. The renewal of a note, however, does not, 
without specific agreement, discharge the pre-existing debt, so as to 
release the collateral security, but merely extends the time of its pay- 
ment. Collins et al. v. Dawley (1878) 4 Colo. 138; see First Nat. 
Bank v. Gunhus (1907) 133 Iowa 409, 413, 110 1ST. W. 611. For the 
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pledgor has no right to the possession o£ the articles pledged without 
performance of the engagement for which they were pledged. Teat- 
man v. Savings Institute (1877) 95 U. S. 764; Smith v. Felton (1882) 
85 Ind. 223; see Fowle v. Child (1895) 164 Mass. 210, 41 N. E. 291. 
But there can bo no constructive possession without the right to 
possess. See Sullivan v. Sullivan et al. (1876) 66 K. Y. 37, 42; Pol- 
lock' and "Wright, Possession (1888) 25, 27. Therefore the defendant 
did not commit the crime under the statute. The Court of Appeals feel- 
ing the defendant morally culpable, has evidently distorted the true 
meaning of the word "possession" in order to find him legally guilty. 

Injunction — Libel and Slander. — The plaintiff telephone company 
sought to enjoin the defendant from slandering its female employees 
to its damage. Held, injunction denied. Ex parte Tucker (Tex. 1920) 
220S.W.75. 

The instant case follows the well established American rule that 
equity will not enjoin the publication of defamatory matter even when 
irreparable damage to property is threatened. Finnish Temperance 
Soc. v. Raivaaja Pub. Co. (1914) 219 Mass. 28, 106 1ST. E. 561; 5 Pom- 
eroy, Equity Jurisprudence (4th ed. 1919) § 2050. Nor is the fact that 
the plaintiff has no remedy at law, because of inability to show special 
damage, ground for relief. Marlin Fire Arms Co. v. Shields (1902) 171 
2T. T. 384, 64 N. E. 163. The basis for these decisions is that to grant 
injunctions would be to abridge freedom of speech and of the press. 
It is also said that the defendant would be deprived of a trial by jury. 
See Citizens' Light, H. & P. Co. v. Montgomery Light & W. P. Co. 
(O. 0. 1909) 171 Fed. 553, 556; (1913) 13 Columbia Law Rev. 732. 
In England, after a series of conflicting decisions and dicta, the Com- 
mon Law Procedure Act, 1854, §§ 79, 81, 82, and the Judicature Act, 
1873, §§ 16, 25, sub-sect. 8, conferred upon the courts the power to 
enjoin libels. See Bonnard V. Perryman [1891] 2 Ch. 269, 285. But 
the defamatory matter must be so clearly false that a verdict finding it 
true would be set aside as unreasonable. Bonnard v. Perryman, supra. 
And so the defendant's right to a trial by jury is not violated. After 
a jury has found for the plaintiff, however, an injunction restraining 
the further publication of the libel or slander will be granted even in 
America. See Flint v. Hutchinson Smoke Burner Go. (1892) 110 Mo. 
492, 501, 19 S. W. 804. It is believed that the English view is sound 
in that it recognizes that no individual should be permitted to defame 
another and pay damages when such damages are wholly inadequate to 
compensate the one defamed. 

Insurance — Change op Beneficiary — Consideration. — A life insur- 
ance policy permitted change of beneficiary, and the insured, in con- 
sideration of marriage, orally promised to "assign" the policy to the 
plaintiff, and later delivered it to her, but neglected to comply with the 
regulations of the company respecting change of beneficiary. Held, 
the plaintiff obtained an equitable interest in the policy which would 
be enforced. Schoenholz v. New York Life Insurance Co. (1st Dept., 
1920) 192 App. Div. 563, 183 N. Y. Supp. 251. 

The court distinguished the instant case from Thomas v. Thomas 
(1892) 131 N. T. 205, 30 N. E. 61, on the ground that in the latter 
case there was no consideration, and hence no interest which could be 
protected on equitable principles. In general, the right of a bene- 
ficiary of a life policy is vested. Washington Central Bank v. Hume 



